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Suitability of the Role of the Engineer to the Contract as a Mediator to Mitigate

the Disputes in Construction Projects

ABSTRACT

Disputes are widespread in construction projects. The Engineer to the Contract can avoid most
of these disputes. The Engineer is identified as an impartial judicial decision-maker. However,
alternative dispute resolution is the next step in resolving disputes out of the Engineers control.
Mediation is the best resolving technique out of other alternative dispute resolution methods,
and Mediator is the key person in the Mediation process. Past studies prove that the Engineer
can play a Mediator’s role and provide evidence for the industry’s need for a mediator role
from Engineer.

Therefore, this study aims to investigate the suitability of the Engineers role to the contract as
a Mediator to mitigate disputes in construction projects. A qualitative research approach and
semi-structured interviews were selected as the data collection methodology to approach the
aim based on the study objectives. Collected empirical data were analysed using manual
content analysis. Characteristics of the Engineer and the Mediator, enablers, and barriers were
collected via the literature survey and validated through the expert interview. The interviewees
identified entire barrier management strategies and disclosed new enablers and barriers. The
study recommended forming a standard agreement accepted by all contracting parties when
appointing the Engineer to the contract.

Keywords: Barrier Management Strategies, Disputes, Engineer to the Contract, Mediator

il



DEDICATION

I dedicate

my work to my family

and respected teachers

for their commitment, love, and

encouragement

il



ACKNOWLEDGEMENT

I wish to express my sincere gratitude to my supervisor Ch. QS Prof. (Mrs.) B. A. K.
S. Perera for the valuable guidance, assistance, and encouragement provided to me to
accomplish the synopsis. Further, I thank all our lecturers and other staff members of
the Department of Building Economics for their assistance and support during this

study.

Finally, I thank my family and friends for their emotional and moral support.

U. G. D. 1. Bandara

November 2022

v



TABLE OF CONTENTS

DECLARATION ..ottt sttt ettt te e sseenseeneanseennas i
ABSTRACT ...ttt ettt sttt ettt b et st e b e il
DEDICATION ...ttt ettt sttt st sttt et sbeeae et il
ACKNOWLEDGEMENT ..ottt s v
TABLE OF CONTENTS ...ttt v
LIST OF FIGURES ...ttt ettt ettt ix
LIST OF TABLES ... oottt sttt s X
LIST OF ABBREVIATIONS ...ttt Xi
LIST OF APPENDICES ..ottt ettt xii
CHAPTER 01 oottt ettt e e s e e s eseenes 1
1.0 INTRODUCTION ...ccuiiiiiiiiiitiieitienieeie sttt sttt sttt 1
L1 Background ........ccoooeoiiiiiiiiiieiecieete ettt 1
1.2 Problem Statement ...........ccooouieiiiiiiiiiieiee e 4
1.3 AIm and ODJECTIVES ....uvieiiieeiiieeiie ettt ettt e stee s e e sbeeesaeeenaeeenns 5
1.4  Research Methodology ........cccoevuiiriiiiiiiiieiieeieeiee e 5
1.4.1  Literature REVIEW......cccoocuiviiiiiiriieriieieeiesiteeete et 5
1.4.2  EXPErt INEIVIEWS ...evviieiiieeiieeciie ettt ettt e e e e seaeeenaeeenes 5
1.4.3  Data analySis ...cccueeeiiieeiiieeiieeciieeeieeeeeeesree et e et e e e e ea e e eeaeeenaeeenes 6

1.5  Scope and Limitations .........ccceeeueeriiieniieeiiieiiesieeriee et eice et eveesaeesne e 6
1.6 Chapter BreakdOWI........ccveiiiiiieiiieiieeieeie ettt 6
1.7 SyNOPSIS SUMMATY .....ccociiiiiiieiiiieeriee et e esteeeeeeseeesteeessreeeseseeessseeesaeeenns 7
CHAPTER 02 ..ottt ettt ettt st ente e nne e eneeseenes 8



2.0 LITERATURE REVIEW....cocoiiiiiiiiiee e 8

2.1 INErOUCHION ..ottt sttt 8
2.2 Disputes in CONStrucCtion ProOJECTS.........cecuierierrieerieerieeriieeireeneeeireesieessseenseens 8
2.3 Causes of disputes and their Impact ...........ccccvveerciieeriiieeriie e 9
2.4 Dispute resolution teChNIQUES..........ccoviieriiieeiieeeiee et 11
2.5 MEIALION. ..e.eiiiieiieitieteee et ettt 14
2.5.1  Advantages of Mediation ...........ccceeeieeiiienieeniienie et 15
2.5.2  The role of the Mediator ..........cccoeeiiiiiiiiiiiieeieeeeeeee e 15
2.5.3  Responsibility of the Mediator...........ccccveeeeiieriiienieeeie e 17
2.5.4  Qualities of the Mediator .............ccevvieeiiieeiieeciee e 18
2.6 Engineer to the CONIraCt.......cceecuieriieiiieiieeiieeie et 18
2.6.1 Role of the Engineer to the contract............cccceeeviverciieencieeriie e, 19
2.6.2  FIDICs Interpretation of the Engineer ...........ccccceevvvienciieeciieeieeee 21
2.6.3  SBDs Interpretation of the ENgineer..........cccceveevvevienennienieneeienenne, 22
2.6.4  Common Law interpretation of the Engineer............ccccooevvenenncnnnne. 23
2.6.5  Duties of the Engineer to the contract............ccoeeveveeniieeciieeieeee. 23
2.6.6  Engineer’s involvement in DIiSPULEs .........ccceevvuvienciieenciieerieeeciee e 25
2.6.7  Liabilities of the Engineer to the contract..........c.cccceevvvieriieniieniennnnnne. 25
2.6.8  Who can be the ENgINeer ..........cccceeeiieiiiiiiieiieeieeeeeee e 26
2.7  Enablers of the Engineer to the contract when involved as a Mediator ...... 26
2.8  Barriers of the Engineer to the contract when Involved as a Mediator ....... 28

2.9  The Importance of investigating the Suitability of the Role of Engineer as a

Mediator to Mitigate Disputes in Construction Projects.........ccoccveevveeevieeecveennnee. 29
2,10 SUIMIMATY .oeiiiiiiiieeeiieee ettt e e ettt e e e et e e e e sataeeessnebeeesensaeeesennnneas 30
CHAPTER 03 ..ttt ettt ettt e st esateebee e 31

vi



3.0 RESEARCH METHODOLOGY ....ccceoiiiiiiiiiiiiieieeeeeceeeeeeeeeeeee e 31

3.1 INErOAUCTION .ottt st 31
3.2 ReSCArCh DESIZN ...ccueieuiiiiiieiieciieiiece ettt 31
3.3 Research APProaches ........coouiieciiieiiiieiieece e 31
3.3.1 Available APProaches ..........cccvieiiiiieeiiiieciie ettt e 31
3.3.2  Selected Research Approach for this Study.........ccceevieiieniiiiienennnn. 33

3.4 Resarch Strate@y ......cceeiviieiieiiieiieeieeiee ettt 33
3.5 Research Method..........coooiiiiiiiiiiii e 34
3.5.1 Selected Research Method for this Study ........ccccooevvieviieiiiiiiiiee, 34
3.5.2  Data Analysis teChNIQUES .........cccueeriiiriieriieeieeiie e 35

3.6 ReSEAICh PrOCESS .....ovuviiieiiiiiieriieieetecet et 35
3.7 SUMMATY ettt e e e et e e e eae e e e enraeeeeennaaeaens 37
CHAPTER 04 ...ttt ettt ettt ettt eeneenseeneeenean 38
4.0 RESEARCH FINDINGS AND ANALYSIS....oooiiiieeeeeeeeeeee 38
4.1 INEOAUCHION «..cviiiiiteiecee ettt e 38
4.2 Semi-Structured INTETVIEWS ......ccuieiiiiiiiiiiiiieeie e 38
4.2.1 Objectives of Semi-Structured INterviews .........ccceeceveercieeencieeerieeenen. 38
4.2.2  Details of the respondents in the INtEIVIEW ........ccevvereeriirieneenienenne. 39

4.3  Findings of Semi-structured interview ............ccceereeeriienieeiieenieeieeniee e 42
4.3.1 Role of Mediator in the Construction industry ..........ccccceeevveeereveennnen. 42
4.3.2  Role of the Engineer to the Contract..........ccccceeuveeeciieenciieeciieeieeeene 45

4.3.3  Comparison of the roles of the Engineer to the contract and the Mediator

49
4.3.4  Enablers of using Engineer as a Mediator..........cccccveeviieecieeecneeennnn. 52
4.3.5  Barriers to using the Engineer as a Mediator...........cccccveeevveecveeennennn. 55

vii



4.3.6  Barrier management StrateZIeS .......ccuveervrerrureeriueeenireeenreeerreeesveeeseneens 59

4.4  Pattern Matching for the Research Study.........c.cooooveiiiniiiiiiniiiee, 62
44.1  Role of the Mediator in the Construction industry ...........ccccceeeveeneene. 62
4.42  Role of the Engineer to the Contract..........cccceeevvveeciveeniieeniieecieeeene 64
4.43  Enablers of using Engineer as a Mediator...........ccccveevevieecveeenieeennnn. 66
4.4.4  Barriers to using the Engineer as a Mediator...........ccccceeveeeiieniiennnnnne. 69
4.4.5  Barrier management Strate@ieS........ccueerueerieeriienieerieenieeieeereeneeeneneenns 70
4.5 Chapter SUMMATY .....cccvvieeiiieeeiieeeieeesieeesteeessaeeesseeesssaeesseeessseeessseessssesensees 71
CHAPTER 05 ..ottt ettt ettt ettt eeneenseeneeenean 72
5.0 CONCLUSIONS AND RECOMMENDATIONS .....ccccooitiniiienieienieneennens 72
5.1 INErOAUCTION ..ottt ettt 72
5.2 CONCIUSIONS ...ttt ettt ettt ettt et e e e enes 72
5.3 RecoOmMMENdAtiONS ......c.ceiuieiiiiiiieiieeieeste ettt et 74
5.4 LAMIAIONS . c..eiuiiiiiiiiieiteie ettt ettt et sttt et sbe e 75
5.5  Further Research........cocoviiiiiiiiiiiiiiiiceeeeee e 75
RETRICNCES ... ettt ettt st e 77
APPENDICES ...ttt ettt sttt ettt et e e s eaeenes 93
APPENDIX I - EXPERT INTERVIEW GUIDELINE.........c.cccooviiiiiiiiieieeee. 93

APPENDIX II - EXPERT INTERVIEW GUIDELINES (Filled) ...................... 103

viii



LIST OF FIGURES

Page
Figure 2-1: Dispute values, arranged by régions ...........ccccueevvieriienienieeniienieesiee e 9
Figure 2-2: The Dispute Resolution Landscape..........cccoevvereiienienciiinieniieieeieeens 13
Figure 2-3: Utility Score of Dispute Resolution Methods ...........cccocvveeviieeiiieennennn. 14
Figure 3-1: ReSEarch ProCess .......ueecuuieeiuiieeiiieciie et 356

X



LIST OF TABLES

Page
Table 2-1: Role of the Mediator identified by past researchers...........ccceeeeveeennenes 16
Table 2-2: Role of the Engineer to the Contract ...........cccceevveeeiienieeciienieeieeee e 20
Table 2-3: Enablers of using Engineer as a Mediator............ceceveeneiiienienenieneennen. 27
Table 2-4: Barriers of using Engineer as a Mediator...........ccceeevveveiciieeniee e 28
Table 3-1: Characteristics of the approaches ..........ccceeeevievciiiiiiie e 32
Table 4-1: Summary of Details of Interview Respondents...........cccccecerienerienennnen. 40
Table 4-2: Role of the Mediator in the Construction Industry..........c.ccoceeevveeniiennnnnne. 43
Table 4-3: Role of the Engineer to the Contract in the Construction Industry .......... 46

Table 4-4: Comparison of the roles of the Engineer to the Contract and the Mediator

.................................................................................................................................... 49
Table 4-5: Enablers of using Engineer as a Mediator............ccceevveeiiienieeieeneeenene, 53
Table 4-6: Barriers to using Engineer as a Mediator ...........ccceeecveeeiiieenieeecieeeiees 57
Table 4-7: Barrier management Strate€@Ies .........ccueeeveeeeiueeeniureeniieesieeesveeesreeesaeeenns 60

Table 4-8: Comparison of key characteristics of the Mediator and research findings

Table 4-9: Comparison of key characteristics of the Engineer and research findings65

Table 4-10: Research gap between the research findings and literature findings on key

enablers of using the Engineer as @ Mediator ..........ccceeevieviieiiienieeiiieieeieeee e 67

Table 4-11: : Research gap between the research findings and literature findings on

key barriers to using the Engineer as a Mediator..........ccccvveeriiieeiieeiiee e 69



LIST OF ABBREVIATIONS

Abbreviation Description

ADR Alternative Dispute Resolution

CEDR Centre for Effective Dispute Resolution

FIDIC Fédération Internationale Des Ingénieurs-Conseils
GDP Gross Domestic Product

SBD Standard Bidding Document

xi



LIST OF APPENDICES

Appendix Description Page
Appendix I Expert Interview Guidelines 93

Appendix II Expert Interview Guidelines (Filled) 103

xii



